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| BLA 96-59 Deci ded Qctober 8, 1999

Appeal froma deci sion to approve Texaco UBA s S agecoach Draw
Lhit natural gas field devel opnent programin the Geen R ver Resource A ea,
i ssued by the Woming Sate Drector, Bureau of Land Minagenent .
W 1793 (420).

Afirned.

1 Environnental Quality: BEwironnental Satenents--
National BEwironnental Policy Act of 1969. Enwi-
ronnental Satenents

NEPA does not require a particular result or course
of action. The statute requires a fully inforned,
vel | - consi dered deci si on supported by reasonabl e
forecasting and speculation. Wiile an agency is
required to take a hard | ook at the environnental
consequences of a proposed action, a rule of reason
is applied to determne whet her an envi ronnent al
statenent contains a reasonabl y t horough di scus-
sion of the significant aspects of probabl e envi-
ronnental consequences.

2. National BEwvironnental Policy Act of 1969:
Environnental Satenents

I n consi dering the adequacy of an envi ronnent al
inpact statenent, the Board wll examne the
mtigation plan, which nust be conpl ete and nust
contai n a reasonabl y t horough di scussi on whi ch
explains the effectiveness of the specific mti-
gati on neasures.

3. Enwvironnental Quality: BEnvironnental Satenents--
National Environnental Policy Act of 1969:
Ewvironnental Satenents--Q1 and Gas Leases

Inalleging afailure to consider the cumi ative
inpacts of a natural gas devel opnent project, it
is not sufficient nerely to note the exi stence of
other gas fields and gas devel opnent projects in
Wonming wthout concretely identifying the adverse
i npacts caused by such other fields and projects
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to which the action being scrutinized wll add.
Wiere appel | ants have adduced not hi ng whi ch negat es
or controverts the determnation that air quality
renai ns excel lent and that applicable air quality
standards have not been exceeded in the cumil ative
inpact analysis area, they have failed to denon-
strate a cumil ative or synergistic inpact on air
quality which would give rise to an obligation to
consi der the envi ronnental consequences of the
project wth those of any then-pendi ng proposal s.

4. Enwvironnental Quality: Bnvironnental Satenents--
National Environnental Policy Act of 1969:
Ewvironnental Satenents--Q1 and Gas Leases

Were the decision to alowmneral |easing on certain
public |'ands was consi dered in the devel opnent of a
Minagenent Famework Han wth public conment and
participation, and where BLMthereafter anal yzed the
significant environnental consequences of continued oil
and gas leasing in a regional Ewironnental Assessnent
before any unit | eases were sold, no site-specific
Ewvironnental Inpact Satenent is required prior to
issuing individual ol and gas | eases.

5. Environnental Quality: Bwvironnental Satenents--
National Environnental Policy Act of 1969:
Ewironnental Satenents--Q1 and Gas Leases

(nce oil and gas | eases are issued wthout surface
occupancy restrictions, BLMcannot conpl etel y deny
the right to drill and devel op the | easehol d, but it
isrequired to fashion mtigation strategi es and
neasur es desi gned to reduce or elimnate adverse
environnental i npacts.

APPEARANCES  Susan Mrath Horner, Esg., and Thonas D Lustig, EBsq.,

Boul der, lorado, for Appel lants; John F. Shepherd, Esg., Jane L.

Mont gonery, Esg., and Nanette J. Gaword, Esq., Denver, lorado, for

I ntervenor Texaco Expl oration and Production, Inc.; Andrea Gel fuso, Esg.,
Gfice of the Regional Solicitor, Denver, @l orado, for Bureau of Land
Managenent .

(A N ON BY ADMN STRAT VE JWDEE PR B

The National Widlife Federation (N¥, the Womng Qut door Gounci |
(V@), and the Woming Wi dlife Federation (WW¥F) 1/ have appeal ed the

Y O Nov. 20, 1995, Texaco filed a Mtion to Dsmss the appeal on the

ground of lack of standing to appeal. By Qder dated Nov. 25, 1996, this

Board denied the Mtion to O smss, but concluded that W¥ | acked standi ng.
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Sptenber 27, 1995, Record of Decision (RD of the Womng Sate Drector,
Bureau of Land Mwnagenent (BLN), approving Texaco WBA's (Texaco) natural gas
fiel d devel opnent programfor the Sagecoach Draw Lhit (Lhit). 2/ The RD
approved Texaco' s proposal to drill 72 wells on 320-acre spaci ng over the
next 10 years. |In addition, however, the RDexplicitly stated:

Thi s deci sion does not authorize drilling on a 160-acre spaci ng
or up to 144 vells. B.Mrecogni zes that the A nond Fornation
has | ow porosity and perneability at Sagecoach Draw and t hat
to attain naxi numul ti nat e economc recovery of the natural

gas resource wth mni numwaste, in accordance wth Federal
Regul ation (43 R 3162(a)), infill drilling on a well spaci ng
of 160 acres nay be necessary. [3/] Authorization for further
infill drillingwll be contingent upon additional site-specific
environnental anal ysis, including detailed geol ogi ¢ and
reservoir engineering anal ysis denonstrating that a cl oser

spaci ng i s needed to avoi d unnecessary waste of the natural gas
r esour ce.

(RDa 1)

h Novenbber 6, 1995, Appel lants submitted a two-vol une pl eadi ng
containing their Notice of Appeal, Satenent of Reasons (SR, and Petition
for Say. 4 Intheir SR 5 Appellants allege that the RDis premsed
upon legal and factual errors, and that it failed to consider substantial
environnental questions. Mre particularly, it is contended that the RD
failed to consider "a host" of direct and cunul ative inpacts on wldife

2/ The Lhit conprises 23,575 acres situated in Sheetwater Gunty, VWom ng,
inT. 22, 23, and 24 N, R 107 and 108 W (Texaco s S agecoach DOraw Lhit
Draft Environnental Inpact Satenent rel eased in Mrch 1995 (CHS.) The
Lhited Sates owns 98 percent of the surface and mneral estates, wile the
Sate of Woming owns the remaining 2 percent. (CHSat i, 8.) Texaco
forned the Lhit in 1993 and is the operator. (Answer at 2.)

3/ Ve note that on Dec. 12, 1998, Texaco filed a pleading styl ed Mtion

to AlowB.Mto Process An Application for In-fill Dilling Wiile Appeal

Is Pending @, Inthe Aternative, For Expedi ted Qonsideration. Based upon
i nfornation obtai ned fromearlier vell s, Texaco has concl uded that to prop-
erly devel op the reservoir, wells should be drilled on 160-acre spacing, and
intends to submt an application to do so. By Qder dated Mr. 16, 1999,
the Board granted the request for expedited consideration, but denied the
request to proceed wth the application for infill drilling.

4/ The RPetition for Say was granted on a tenporary basis by Oder dated
Dec. 14, 1995. It was extended by Qders dated Mr. 7, 1996, and Apr. 4,
1996. O Apr. 25, 1996, the Retition for Say was deni ed.

5/ The Notice of Appeal is the unnuniered first page of the submission, the
SRis pages 1-47, and the Petition for Say is pages 48 4.
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and onair quality inthe region, and that BLMpost poned anal ysis of such
inpacts indefinitely while nonethel ess aut hori zing devel opnent. (SORat 8.)
Appel | ants further argue that conpliance wth the National Enwvironnent al
Policy Act of 1969 (NEPA), 42 US C 88 4321-4370c (1994), is flaved in that
BLMi ssued the Sagecoach Drawoil and gas | eases wthout first conducting a
NEPA anal ysi s; that BLMs assertion that devel opnent cannot be post poned

w thout inpairing Texaco's contractual and Gonstitutional rights pend ng
conpliance wth NBPAis in error; and that BLMs interpretation of the

regul ations requiring naxi numdevel opnent of gas reserves as a limtation on
its ability to conply wth environnental statutes, including mtigation of
environnental inpacts, alsois incorrect. (SRat 8.)

In support of the argunent that BLMignored cumil ative inpacts of
the Decision, Appellants argue that "there is significant mneral devel -
opnent in al nost every direction” around the "relatively pristine area"
of Sagecoach Draw and that this devel opnent nust be included in any
assessnent of cunul ative inpacts. (SRat 4.) Thus, it is noted that the
Fontanel | e gas field contains 1,070 produci ng wel s and an addi tional 1,317
are under review MMrry Jonah Prospect, were 20 wells are proposed, is 20
mles north; and Mxa Arch field is south of Fontanell e and contai ns 957
active wells and 1,325 newwel s are under review The Ewon Burly field,
the H5 Resources expl oratory devel opnent, the BIA Bravo field, the Anoco
Qntinental Dvide Project, the Hay Reservoir Lhit, the Geater Vdnsutta |1
field and the Geston/B ue Gp field are al so identified as devel opnent
whi ch nust be consi dered i n anal yzi ng cumul ati ve i npacts. (SRat 4-5.)
Accordingly, NW¥ and V@C contend that "an agency nay not segnent the project
fromother simlar or related projects, which, wien added to the proposal
under review wll have a cumil atively adverse effect on the environnent. "
(SRat 9)

Appel | ants argue that B.Mfailed to adequatel y consider the inpacts on
wldife, and on the Sublette pronghorn antel ope herd in particular. The
bl ette herd is the largest mgrating herd of big gane aninals in
the Lhited Sates south of the Ganadian border (8, Ex. 2to S, and
the Lhit area contains crucial wnter/yearlong range for the herd. ([BS at
59; 8 E. 2to SIR) Appellants criticize the RDfor eval uating i npacts
to pronghorn and other large aninals "prinarily in terns of the direct
forage lost through the construction of well pads and associ at ed roads and
pipelines." (SXRat 11.) BMcaculated a |l oss of 570 acres of crucial
habitat. (CHSat 95.) Athough they do not attack BLMs acreage cal cul a-
tion, N¥ and V@C al l ege that "[c]ursory attention is given to the indirect
loss of habitat; the effect of disturbance on the utilization of habitat."
They claim noreover, that the only discussion of the utilization of habitat
isasingle sentenceinthe LHS at 96. (SRat 11.)

As further support for the contention that BLMfailed to consi der
utilization of habitat, Appellants have provided exhibits inwiichit is
concl uded that di spl acenent fromcustonary habitat affects the pronghorns'
net abol i sm that energy expended by the aninal s in flight and avoi dance and
seeking alternative forage can exceed the aninal s' energy budget; and that
i ncreased energy expendi tures can cause | ower body wei ght and conpr omse
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reproductive success. Appel | ants acknow edge the extent of such inpacts
depends upon the sensitivity of the species affected, the nature of the
disruption, the characteristics and i nportance of the affected habitat,
and the availability and condition of alternative habitat. (SRat 11-12
citing Ex. 17, the US Forest Srvice's (UBFS General Technical Report
INI-191, Widife Minagenent |nplications of Petrol eumExpl orati on and
Devel opnent in WIdl and Environnents, by Marianne Bronhey (1985), and

Bx. 18, Ecosystem\i/de Habitat Fragnentation by the Ol and Gas Industry
in Southwest Alberta [Ganadal, by Brian L. Horegsi (1994).) Qher inpacts
not ed i ncl ude harassnent by petrol eumworkers, the exi stence of secondary
roads, the availability of shelter, topography, poaching, vehicle colli-
sions, habituation to hunan activity which nakes the aninal s | ess wary
and nore vul nerabl e to poaching and col lisions, and the effects of severe
weather. (SRat 12-15, citing BEx. 2, Afidavit of Or. Sephen C Torhit.)

Appel | ants further attack the Decision on the ground that BLM
acknow edged that a nunber of threatened and endangered species potential ly
could exist inthe Sagecoach Draw project area, but did not survey nost of
these species. N/M¥ and V@C contend that it is BLMs position that where a
species is not known to exist, it does not exist inthe project area, and
that on this basis BLMincorrectly concl uded that inpacts are negligible.
The long-bi |l ed curl ewand silky pocket nouse, discussed inthe CHS at 94,
are cited as exanples of this flaved analysis. (SRat 16-17.) Appellants
allege afailure to evaluate surrounding habitat and to anal yze the mgra-
tory route of the Qublette antel ope herd, and thus chal l enge the | ack of a
cuml ative inpact analysis of all the oil and gas devel opnent activity in
theregion. (SRat 19.) Inthe sane vein, it is argued that B.Mcannot
rationally admt that it |acks necessary data regarding the availability and
carrying capacity of habitat and yet conclude that various mtigation
strategies wll mninze inpacts. (SRat 20-21.) Appellants ar gue t hat
when it is difficut to obtain adequate data, BLMis obligated to "prepare a
sunmary of existing and credible scientific evidence and an eval uati on
of inpacts based upon general |y accepted scientific approaches and research
nethods. [Qtation omtted. ]" (SRat 21-22.) NW¥ and V@C therefore con-
clude that BLMs eval uation of inpacts on wldlifeis not entitled to this
Board s deference. (SRat 22-23.)

Appel | ants next contend that BLMincorrectly clains that air enissions
fromthe Sagecoach Draw project cannot be quantified, and further contend
that BLMfailed to anal yze the direct and cunul ative effects on air quality.
Mre specifically, Appellants argue that BLMs unsupported concl usi on t hat
no significant inpacts wll result fromdrilling activities onthe Lhit is
bel i ed by the experience at the Mxa Arch project, where emssions were at
least generally quantified inthe CHS prepared for that project, an excerpt
of which Appellants have provided as Exhibit 5. (SRat 23-24.) They
argue, noreover, that BLMfailed to quantify and eval uate enissi ons
associ ated wth production activities, and that these wll exist for the
life of the project. (SRat 24-25.) In sum N¥ and V@C argue that until
B.Mconsiders al|l the oil and gas and industria devel opnent in the region
as awole, al of wichis reasonably foreseeable, it has failed to
rational 'y and thoroughly eval uate the cunul ative inpacts on
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ar quality. (SIRat 2528.) Appellants thus concl ude that BLMcannot | aw
fully authorize the project and yet postpone inpact anal ysis and the
devel opnent of mtigation strategies. (SRat 28-29.)

Wth respect to alleged errors of law Appellants believe that BLM
isrequiredtohalt drilling until it has fully conplied wth NEPA and t hat
BLM's contrary concl usi on that doi ng so woul d constitute a taking
of Texaco' s lease rights inviolation of the Gnstitutionis wong. (SR
at 30-33.) Inaddition, they argue that NEPA required BLMto conduct a
site-specific environnental anal ysis before issuing the Lhit |eases (SR
at 33-36), and that BLMabandoned its obligation to fully consider a
no-action alternative when it issued the Lhit |eases and thereby irre-
trievably coonmtted resources to the project. (SRat 37-38.)

Appel lants' final argunents are that BLMcannot tier the RIDto the
B g Sandy Managenent Fanework Fan (M), which they characterize as an
outdated "col lection of individual decisions, really nore in the nature
of objectives" (SRat 39), or tothe Bg Sandy/ Salt Wl Is QI and Gas
Leasi ng Envi ronnent al Assessnent (Leasing EA), which by its terns proj ected
ol and gas devel opnent activity only through 1991 and has been proven wong
inone of its assunptions. (SRat 40.) These docunents are an i nadequat e
basis for the RID because, according to N¥ and V@G "nei ther docunent was
intended to nake, nor did it nake, any site-specific |easing or devel opnent
decisions.” (S(Rat 40.) Appellants concede that the Leasing EAis nore
detailed than the M, but they argue that it "nakes no effort totieinits
sunmary of possible inpacts to specific |l ease areas, or to foreseeabl e
devel opnent of any particular |ease or |eases.” (SRat 41.)

Inits Answer, 6 Texaco responds to Appel | ants by observing that
conpl iance wth NEPAis a neans of achieving better deci si on-naki ng,
which is governed by a rule of reason. (Answer at 8.) Texaco contradicts
Appel | ants' assertion that BLMs consideration of the inpacts on antelope is
cursory by citing rel evant pages of the CHS 7/ where the analysis is
to be found, including citations offered to show on a point-by-point basis,
that BLMdid not ignore or fail to consider the inpacts di scussed by Bronhey
(Ex. 17to SR, Torbit (Ex. 2to SR, and Hrejsi (Ex. 18 to SR.
(Answer at 10-14.)

Wth respect to threatened and endangered speci es, Texaco cogently
nakes the point that Appellants' argunents fail to address the question of
whether the Lhit area contains the features required to provide suitabl e
habitat for the species. Thus, citing the CHS at 68-73, Texaco ar gues:

6 Inits Answer filed wth the Board on Feb. 2, 1996, BLMfornally j oi ned
in Texaco' s Answer.

7/ Inits Answer, Texaco referred tothe LHS Athough the FHS identi-
fies relatively mnor changes as a result of comnments recei ved, these did
not affect the overall quality of the environnental anal ysis or reasoni ng
enployed inthe CHS Thus, for present purposes, citations to the CHS and
FH S are interchangeabl e.
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Bald eagles require cliffs, large trees associated wth con-
centrated food sources, or sheltered canyons for nesting or
roosting areas. [CHY at 68. Athough there are sone cliffs
alongthe Bg Sandy Rver, [(HY at 62, there is no habitat
inthe Sagecoach Draw Lhit suitable for nesting or roosting.
[BY at 68. Smlarly, peregrine fal cons nest on tall cliffs,
which do not exist inthe project area. 1d. And the scattered
prairie dog burrows in the project area are not of sufficient
size or density to constitute black footed ferret habitat. 1d.

(Answer at 14-15.) Texaco therefore contends that conducting site-specific
inventories for certain species nakes little sense when there is no suitabl e
habitat for nost threatened and endangered speci es, and operations in sone
parts of the Lhit area are years anay or nay never occur. According to
Texaco, the nore inportant point is that before it caninitiate any on-the-
ground activities, the necessary surveys wll be conpleted, and if any
threat ened and endangered speci es are found, BBMw Il consult wth the
appropriate agenci es and determne what activities are to be al |l oned under
what conditions and subject to what mitigati on neasures. (Answer at 15.)

As to Appellants' challenges to the sufficiency of the CHSwth
regard to air quality, Texaco responds that the Womng Departnent of
Bwironnental Quality-Ar Quaity Dvision (VIEQAD, the agency which
regulates air quality for oil and gas activities, advised BBMthat no
air quality nodeling would be required as part of its permtting process.
Additional |y, Texaco notes that the Lhited Sates Ewironnental Protection
Agency (EPA) fornally stated its agreenent that no nodel ing i s necessary.
Texaco' s final point is that BLMreasonably coul d concl ude that the project
voul d not exceed applicable Sate and Federal air quality standards, based
upon its consi derabl e experience wth oil and gas | easing i n Won ng.
(Answer at 16-17.)

Texaco refutes Appel lants' contention that an B'S shoul d have been
prepared before the Lhit | eases were issued by noting that neither NAF
nor V@C commented on the Bg Sandy/ Salt Wl Is Ol and Gas Leasi ng EA when it
was rel eased for cooment, and because neither protested or appeal ed the
i ssuance of the | eases to Texaco, a challenge is untinely. (Answer at 21-
22.) Texaco distingui shes cases requiring the preparation of an BS before
an ol and gas lease is issued on the ground that they invol ved | easing in
nount ai nous national forests having wl derness characteristics. (Answer
at 22.)

Fnally, Texaco dismsses Appel lants' contentions regard ng whet her
B.Mcan halt the Sagecoach Draw Lhit project until aregional BSis com
pleted wthout unconstitutional ly taking Texaco' s | ease rights as "over-
bl own, " enphasi zing that there is no "valid' reason to halt the project.
(Answer at 24.)

V& begin wth Appel lants' factual contentions. It is first argued
that BLMfailed to consi der a nunier of cumul ative inpacts on wldife and
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threat ened and endanger ed species, and on the Subl ette antel ope herd in
particular. Specifically, Appellants fault BLBMfor anal yzing only | oss

of habitat, and not indirect |oss of habitat and utilization of habitat (SR
at 11), and as noted, they have submtted Exhibits 2, 17, and 18 to support
their position. V& do not believe that it fairly can be argued that BLM
failed to consider the inpacts described by Appel lants and their expert
sources. The HS shows otherwse, as Texaco inits Aixswer notes, and vhile
the HS did not engage in the technical and nore detail ed di scussi on that
appears in Appel lants' exhibits, it was not necessary to do so to denon-
strate that BLMhas taken the requisite hard | ook at the environnent al
consequences of the action. In addition to Texaco' s citations tothe BS
N¥ s and V@Cs allegationis further refuted by the extensive list of
individual s, organi zations, Sate and | ocal governnental entities, and
expert authorities BLMconsulted or relied upon to reach its decision (BS
at 139-48), and by the discussion in the Leasing EA at 49-52, submtted as
Appel lants' Exhibit 22.

Wth respect to threatened and endangered species, N¥ and VI cl aim
that BLMhas taken the position that if a species is not known to exist in
the project area, then it does not exist inthe project area. (SIRat 16
17.) They assert that BLMhas admtted that it |acks key data regardi ng
antel ope habitat, but nonethel ess concl udes that mitigation neasures wll be
effective. V& do not agree wth Appellants' characterization of the
portions of the CLHSand FHS on vhich they rely. It is correct that BLM
acknow edged that it had not surveyed sone threatened and endangered and
special status species and that there nay be a loss of potential habitat.
B.Mal so noted the reasons why it had concl uded that the habitat was not
likely to prove suitable for certain species, a point Appellants have not
di sput ed.

In addi tion, however, BLMgeneral | y described the mtigation nea-
sures required for each threatened and endangered and speci al status speci es
(CBS at 99-100), which include applicant-conmtted practi ces under the
Preferred Aternative, nore fully described in section 2.1.12 ((HS at 26-
28) and 5.0 (S at 129-38); a buffer zone for certain species;, and the
prohi bition agai nst on-the-ground activity until surveys are conpl eted as
part of processing an application for permt to drill, right-of-way
application, or other authorization. If threatened and endangered or
special status species are found in the area, then BLM the US H sh and
Wildife Service (V9 , and Texaco nust reach agreenent regardi ng what
activities are to be all oned and what conditions wll govern such activ-
ities. (CBSa 13536.) Appellants do not address the specifics of these
mtigation strategies and ongoing nonitoring, or the inpact they wll have
i n reduci ng expected i npact s.

Appel lants' further argue that the absence of data does not justify
assumng that inpacts towldifewll be mninal. They rely upon two
exanpl es. Specifically, N¥ and V@C point to BLMs statenent rel ating
to the Qublette antel ope herd by which BLMgeneral | y acknow edged t hat
it lacked good scientific data wth respect to the availability and capacity
of habitat. (CHSa 95.) Inaddition, Appellants rely upon BLMs response
to the Womng Gane and H sh Departnent’s (V@D s) letter dated
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Aoril 1, 1995 commenting onthe LHS V@ED s Gmment 1, whi ch BLMdesi g-
nated 8.1 inthe FHSin its point-by-point responses to conments, advi sed
B.Mthat in 1993 the Sate had revised its Subl ette ant el ope herd nanagenent
obj ective from30,000 head to 40,000 head. Thus, V@D s conment was that it
was incorrect to speak of the objective as a proposal wen in fact it had
been adopted by the Sate, and that B.Mshoul d use the hi gher popul ation
objective for certain calculations related to i npacts appeari ng on pages 95,
98, and 122 of the CHS B.Ms response was as fol | ows:

Qmment: 8.1. - BLMhas not concurred in an increased Subl ette
ant el ope herd popul ation obj ective (from30,000 to 40, 000
aninal s) for habitat nanagenent reasons. BLMcannot concur
because any i ncrease nust be based on the availability and
capability of the habitat on public |ands to support hi gher
nunbers. This habitat infornation is not avail abl e.

As a mul ti pl e use nanagenent agency, BLMnust nanage
public lands not only to neet reasonabl e bi g gane popul ati on
obj ectives, but alsoto neet the nation[']s burgeoni ng denands
for mnerals, water, grazing, recreation, etc. Al these needs
nust be taken into consideration in conjunction wth any pro-
posal for increasing popul ation objective levels. |n accordance
wth the Mnorandumof Unhder st andi ng between BLBMand V&1 BM
Wl cooperatively work towards the determinati on of appropriate
popul ation obj ectives based upon the availability of habitat and
its capability to handl e present or increased nuners in
conj unction wth other denands.

However, to nake it clear that VAD has increased its
popul ation obj ective, the second sentence under Pronghorn on
page 59 has been nodified to read as fol lows: * * *,

(FASat 14) BMs positionis further illumnated by the brief di scussion
of the mssion of V@D as conpared to that of BLM According to BLM

V@D nanages bi g gane species on a "herd unit” concept. This
nanagenent strategy is designed to naintain a desired popul ation
obj ective in order to provide a desired harvest, success rate,
and quantity of recreation days. (pjectives are determned
according to both political and biological reaities. * * * V@D
herd unit objectives are not typically set at a nunier that
strictly reflects biological carrying capacity of the habitat.
In nost cases, objectives for big gane popul ations are sonewhat

| oner than what the range coul d support, and carrying capacity
varies considerably fromyear to year, dependi ng especially upon
weat her .

(CBSat 121-22.) It isthus clear that V@D s conment pertained to a

related but entirely different point fromthe one for which it was offered
by Appellants, and on that basis, we reject the argunent.
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Appel | ants' second exanpl e |i kew se requires us to provi de the com
plete context of the sentence quoted. The CHS acknow edges that all of the
proposed S agecoach Draw devel opnent woul d be wthin crucial wnter/
yearlong antel ope habitat. The project area is 23,575 acres of 799, 123
of the crucial wnter and wnter/yearlong range for the Sublette herd, or
approxinately 3 percent. (CHSat 59.) B.Mbelieves that the direct |oss
of habitat woul d be 570 acres of such habitat, 270 acres (47 percent) of
whi ch would be for the life of the project; 108 acres (19 percent) woul d
be reclained during the first appropriate season after initial disturbance
and woul d not becone avail abl e for forage for sone years; and the renai ni ng
192 acres (34 percent) would be lost as a result of construction of the
pi peline gathering system wth grasses and forbs quickly revegetating the
area for spring/sunmer/fall forage, but the shrubs necessary for wnter
forage woul d be years in returning. B.Mconcl uded:

The 570 acres of crucial wnter and crucial wnter/year-
long habitat that would be lost for sone period of tine repre-
sents 0.07%of the crucial wnter and crucial wnter/yearl ong
habitat in the Sublette antel ope herd area.  God scientific
data regarding the carrying capacity of crucial wnter and
crucial wnter/yearlong habitats in the Qubl ette antel ope herd
are not avail abl e on which to base an estinate of the reduction
incarrying capacity that this 570 acres | oss woul d represent.
If, however, it is assuned that the 799, 123 acres of crucial
wnter and crucial wnter/yearlong habitat in the Qublette
herd area has a carrying capacity of 30,000 antel ope, then
each antel ope woul d require 27 acres of such range, and cru-
cial wnter and crucial wnter/yearlong habitats coul d sup-
port 24 antel ope/m? The | oss of 570 acres * * * woul d
reduce the carrying capacity by approxi nately 21 antelope. This
| oss assunes that the carrying capacity of the crucial wnter
and crucial wnter/yearlong habitat is 30,000 aninals. It
al so assunes that antel ope nunbers are directly related to the
extent of crucial wnter habitats. It is inpossible to accur-
ately quantify the nuner of aninals that could be | ost due to
the Sagecoach Drawproject. It could be greater or |ess than
21 aninal s.

(DBSa 9 Qonpare CHS at 121-22.)

Rat her than denonstrati ng how and why BLM's assunpti ons or reason-
ing are unsound, Appellants allude to "a body of well-defined scientific
t hought concerning negative inpacts on wldife" which BBM"conpl etel y
ignored" (SRat 22), and suggest that BLMs concl usi ons | ack any scientific
support what soever. However, apart fromassertions that nore surveys,
studi es or nodel i ng shoul d have been undertaken before the project coul d be
approved, no contrary scientific evidence, data and findings are offered
whi ch woul d vitiate BLMs reasoned concl usi ons, nor have Appel | ants
articul ated exactly what they believe is necessary to achi eve "an under -
standing of the ultinate effects this devel opnent wll have on widife
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popul ations.” (SRat 22.) As noted, Appell ants have submtted three

exhi bits whi ch discuss the nature of the inpacts that antel ope and el k

nay experience in varying degrees in response to various di sturbances,

di spl acenent, and conditions. ntrary to NW¥ s and VIC s assertion, these
were considered by BLBM See CHS at 9596, 121-123, 135. They nonet hel ess
cite MthowValley Gtizens Guncil v. Regional Forester (Mthow Valley),
833 F.2d 810 (9th Gr. 1987), rev'd on other grounds sub nom Robertson v.
Mt how Valley Gtizens Guncil, 490 US 332 (1989), as anillustration of
"the irrationality of reaching conclusions on wldife inpacts in the face
of nonexistent data.” (SRat 21.) The case is distinguishable onits
facts.

In Mthow Vel ley, USFS granted a specia use permit to a devel oper for
the purpose of providing "a wnter sports opportunity.” The devel oper
intended to construct a year-round destination ski resort at Sandy Butte,
Véshi ngt on, even though the permit itself was not tied to any specific
parcel of land, pronpting the court to question why USFS was "wedded excl u-
sively to the devel opnent of Sandy Butte.” Mthow \Valley, supra at 815.

The court faulted USFSfor failing to consider the pernanent residentia and
commer ci al devel opnent that woul d fol | ow devel opnent of the resort and the
inpact it would have on a variety of natural resources, including inpacts on
a mil e deer herd, and for failing to consider other |ocations or the
possibility of expanding existing facilities. The court had concl uded t hat
the proposed project would "cut off the deer herd s mgration route, usurp
fawiing and staging areas and elimnate wnter range -- all of wiich are
vital tothe herd s survival." MthowValley, supra at 817. Thus, it
rejected LSS assertion that the inpacts to nul e deer would be mnor as a
result of mtigation, which the court found was described in "very general
terns, lacking both a detailed description of required or possible mtiga
tion neasures, and any analysis as to the effectiveness of these neasures,”
because "not only ha/d] the effectiveness of these mitigation neasures not
yet been assessed, but the mtigation neasures thensel ves ha[d] yet to be
devel oped.” Mthow\alley, supra at 817, 819. Mreover, USFS own wtness
testified at tria that the agency's data in support of this concl usion was
inadequate, and this was borne out by the fact that USFS was then engaged in
prepari ng a conprehensi ve study of the herd. Accordingly, the court

concl uded that "just as the subsequent preparation of mtigati on neasures
Wll not cure a deficient BS neither wll a subsequent study providing
infornation essential to assessnent of the environnental inpacts of a pro-
posed action and its alternatives.” Mthow\Valley, supra at 817.

Lhl i ke Met how Val | ey, however, BLMhas consi dered reasonabl e al terna-
tives to the proposed acti on, considered obvious and nore subtle inpacts to
wldife, and prepared and expl ai ned a nunber of mitigation neasures, all in
advance of approving the action. S nce the record provides little to
buttress Appel lants' factual assertions regarding BLMs consi deration of
inpacts towldife, what renains of the argunent is an inference that BLM
cannot have considered avail abl e data and literature, because had B_.Mdone
so, it would have reached different concl usions as to the degree of inpact,
that is, the sane concl usi ons as Appel | ants.
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[1] Appellants' argunent fails to recogni ze that NEPA does not conpel
a particular result or course of action, nandating only a fully inforned and
vel | -consi dered decision. 40 CF R § 1500. 1(b); Mernont Yankee Nucl ear
Pover Gorp. v. Natural Resources Defense Guncil, Inc., 435 US 519, 558
(1978); National Widife Federation, 145 | BLA 348, 359 (1998). Second,
NEPA does not denand the certai n know edge that Appel | ants woul d insi st upon
as a condi tion precedent to approving the Texaco project. Qnly reasonabl e
forecasting and speculation is required by NBPA dty of Davis v. il enan,
521 F.2d 661, 676 (9th dr. 1975), citing Sientists' Institute for Rublic
Information v. AEC, 481 F 2d 1079, 1092 (DC Qdr. 1973). Thus, whether
B.Mis able to knowand quantify precisely the "ultinate effects" of
devel opnent -- in this case, hownany nore or fewer than 21 aninals wll be
lost as result of the project -- is a very different question fromwhet her
B_.Madequat el y consi dered and nade a reasoned assessnent of environnent al
inpacts. NEPArequires an agency to take a hard | ook at envi ronnent al
consequences, and this BLMhas done. National WIidife Federation, supra
In deciding whether an BS neets the purposes of NBPA arule of reason is
applied to determne whether the HS contai ns a "reasonabl y t hor ough
di scussion of the significant aspects of the probabl e envi ronnental
consequences” of the proposed action. National WIdlife Federation, supra,
citing Natural Resources Defense Gouncil v. Hodel, 819 F 2d 927, 929 (Sth
Ar. 1987). W are satisfied that the BS presented a reasonabl y t hor ough
di scussion of environnental consequences of the S agecoach Draw proj ect,
including the points rai sed by Appel |l ants' subnmissi ons.

[2] Further, Appellants' argunent fails to take into account the
mtigation goal s and strategi es which are expected to reduce or mninze
overal |l inpacts. "The inportance of the mitigation plan cannot be over-
estinmated. It is a determnative factor in eval uati ng the adequacy of an
environnental inpact statenent. Wthout a conpl ete mitigation plan, the
deci si onnaker is unable to nake an inforned j udgnent as to the environnental
inpact of the project -- one of the nain purposes of an environnental i npact
statenent." Qegon Natural Resources Gouncil v. Mrsh, 820 F 2d 1051, 1055
(9th Qr. 1987). Mre than sinply listing mtigati on neasures, an B S nust
contai n a reasonabl y thorough di scussi on of such strategi es whi ch expl ai ns
the effectiveness of the neasures. Qegon Natural Resources Guncil V.
Mrsh, supra. The CHS and FH S incl ude specific mtigation neasures, such
as seasonal restrictions, buffer zones, and prohibitions against certain
structures and activity, for exanple; nonitoring;, |local site assessnents of
environnental inpacts in connection wth specific authorizations, which nay
include inposition of further conditions, restrictions, or prohibitions as
appropriate; nunerous stipul ations governing surface di sturbance,
reclanation, and drilling; and the inposition of additional restrictions if
infornation obtained fromother, larger projects warrants it. Appellants do
not directly challenge the mtigation plan in general, and certainly do not
address the inpact of specific neasures on their concerns or on BLMs
conclusions that overall direct and indirect inpacts towldife are
negligible. (BSat 127.)
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Appel lants' final point inthisline of argunent is that the RD
and underlying BHS are not entitled to deference for three reasons: BLM
ignored "wel | -defined scientific thought;"” it admtted that it does not
understand the "ultinate effects” of the project on wldife and USV6
has chal | enged the accuracy of BLMs assertion inthe LHSthat wildife
inpacts are negligible, as denonstrated by a paragraph frompage 4 of USRV$
comments dated Mrch 24, 1995. Having addressed the first two assertions in
the di scussion above, we wll consider the third. USV$ coments,
desi gnated as Gonment 11-8 for purposes of BLMs response, were as fol | ons:

Page 95, 4.11 Widife and Hsheries, page 121, 4.25.2.11 and
Table 4.6 - The environnental consequences of the proposed

action focus on the direct effects of acreage of habitat |ost.

| concur, that froma | andscape perspective, the proposed proj -
ect wll affect arelatively snall anount of land. However,
indirect inpacts associated wth wldife displ acenent and

di sruption probably have substantially nore inpact. The draft
B S suggests that for nost species there is sone unquantifiabl e
anount of indirect inpact, but discounts these inpacts as neg-
ligible. If these inpacts are truly unquantifiabl e, then how
can the Bureau determine the "negligible" level of inpact. [Sc]
As witten, the draft HSis msleading and presunes the
proposed action wll have negligible inpacts, when in fact the
inpacts for nost species are not known.

B_.Mresponded as fol | ows:

Qmment: 11.8 - Wthin the Sagecoach Draw Lhit indirect inpacts
are acknow edged and woul d occur at their highest |evels during
construction and drilling. Athough indirect inpacts are
unguantifiabl e, through professional judgnent, we can deduce
that -- (1) given the behavioral characteristics of antel ope and
other wldlife and (2) given the inplenentation of the
identified nmitigation neasures -- the inpacts fromthe proposed
project should be negligible wthin the Sagecoach Draw Lhit
(Section 4.11.2.1 Bg Gne/Qher Aninals, page 96). However,
when consi dered cumul atively wth other present and reasonabl y

f oreseeabl e devel opnent, we can deduce that antici pated i npacts
woul d be noderat el y adverse during the devel opnent st age,
becomng negligi bl e as devel opnent activity sl ows (Section
4.25.2.11 Widlife and H sheries, page 121). Neverthel ess,
studi es are needed to docunent the precise indirect effects of
this hunan activity.

(FESat 1819.) To admt that BLMdoes not possess preci se know edge --
whether 17 or 71 aninals wll perish as aresult of |owbirth wei ght
attributabl e to harassnent by project workers, for exanple -- is not
tantanount to an admssion that BLMIacks sufficient infornation or
experience to reach a reasoned conclusion regarding |ikely overal |l inpacts
based upon the know edge and data that are available. A nore objective
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consi deration of the cooment and response, read agai nst the background of
the discussions at CHS at 9596, 121-23, 135 Tables 4.6 and 4.7, and
Appendix Gto FHS convinces us that it nerely urged a further clarifi-
cation to avoid the appearance of an inconsi stency or msl eadi ng i npressi on.
That interpretation appears to be borne out by the absence of any further
conment on the point in LBV August 22, 1995 comments onthe FHS (RD
for BS Appendix E) Thus, we are not persuaded that the cited exchange
bet ween USAV% and BLMsupports Appel | ants' contenti ons.

Appel | ants' second factual argunent concerns air quality. Soecifi-
caly, four points are asserted. Hrst, error is alegedinthe failure
to anal yze direct inpacts and to quantify emssions fromdrilling and
production activities by appropriate conputer nodel ing. (SRat 23-25.)
Second, it is alleged that the finding of no significant inpact on air
quality is undermned by the quantification in general terns of the poten-
tial emssion rates for various air pollutants at the Mxa Arch project.
(SRat 24, citing Ex. 5to SIR) The final argunents are that BLMfail ed
to consider the cumil ative inpacts of all other mneral and oil and gas
projects on air quality, and that BLMcannot properly postpone a cumil ative
anal ysis or devel opnent of mitigation neasures. (SORat 28-29.) The HS
states that the project isadass Il air quality area, a classification
whi ch al | ows devel opnent and linmited increases in certain pollutants, pro-
vi ded such increases do not exceed the National AmMbient Ar Quality San
dards (NNWP. The DHS further states that the principal anbient air
pol lutant inthe project areais particulate natter, attributable to a
variety of natural and industria sources, including natural gas devel opnent
activities. Hwever, the CHS also states that there are no known
violations of Qass Il air quality standards (CHS at 37), and this is not
di sputed by N'¥* and VC

M eover, whil e BLMacknow edged grow ng concern regardi ng the
potential for increases in certain emssions on the part of the VIIEQ ADQ
"[t]here are no known or suspected exceedances of NAAB s or Qass 2
Prevention of Sgnificant Deterioration (P increnents for NX [oxi des
of nitrogen] inthe county at thistine* * *," (CHSat 38.) HBMalso
acknow edged tenporary increases in unquantifiabl e anounts of certain
pol lutants at sone locations as a result of various devel opnent activities,
but noted that inpacts on air quality are not considered significant until
they violate Federal or Sate air quality standards, and that it is VIEQADQ
whi ch woul d issue air quality permits for the construction, testing, and
operation of equipnent and facilities, as appropriate. (CHS at 87-88.)
VIZEQ ADQ apparent |y does not anticipate air quality nodeling in connection
wth the permtting process, because no significant inpacts are anticipated.
(CBSat 83) Again, none of these points are directly disputed by
Appel | ants, al though they question BLMs representati on that no nodel i ng
wWll berequiredinthe course of VIEQs air quality permtting process.

Regardl ess of whet her BLMshoul d have been nore specific in identi-

fying the source of the representation, the fact is that VIEQfornally
coomented on the CHS and it did not voi ce any concern about inpacts to
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air quality as aresult of the project. (FHSat 11.) Ve therefore cannot
say that BLMs inference that inpacts are not significant is plainly wong.
The BPA agrees wth BLMs inference. (FHSat 16.) As aresult, it was
nei t her unreasonabl e nor reversible error to determne not to require air
quality nodeling at this tine. This conclusion accordingly di sposes of
Appel | ants' contentions wth respect to emissi ons fromproducti on activi -
ties, as distinct fromdrilling and conpl etion activities. Astotheair
quality nodel ing to be perforned in connection wth Mxa Arch, we agree wth
Texaco and BLMthat the experience at that project does not necessarily
undernine the reasoning of the Sagecoach rawRDor LHSFHS Mxa Ach
isanuch larger project wth 35 tines the nunber of wells proposed for the
S agecoach Draw project, yet it appears that no Federal nor Sate air

qual ity standard has been exceeded (Answer at 17), assertions not contested

by Appel | ants.

The third leg of NW s and VCs clains regarding air quality is that
B.Mfailed to consider the "thousands of additional wells" that are to be
drilled in southwest Woning over the next 20 years. Appellants contend
that these wells "wll result insignificant air pollutant emssions, which
Wil cumlate over tine." They further note that devel opnent of trona,
uranium coal, and coal bed nethane also wll increase in the sane period and
contribute air pollutants. (SRat 26.) Thus, it is alleged that the RD
and CH S HH S have "fail ed conpl etel y' to address the cunul ative effects of
all such industria activity. (SRat 27.) Thisis not supported by the
record See DHSat 30, 37-38, 87-88, 112, 119, 131

[3] The cumul ative inpact anal ysis area conprises 1,004, 080 acres,
and for the nost part extends wel | beyond the Lhit boundaries and i ncl udes
several other units and fields, including sone of those identified by
Appel lants. (CHSat 111-15, 119.) It also includes the basi n-w de ai rshed
and the Qass | airshed for the Bridger and Ftzpatrick WI derness A eas.
As noted, it is uncontested that "[e]xisting air quality inthe areais
generally excellent.” (CHSat 119.) Appellants instead generally argue
that the potential air pollution fromall other sources can severely inpact
air quality. 8 However, it is not sufficient nerely to note the existence
of other gas fields and gas devel opnent proj ects in Woning w t hout
concretely identifying the adverse i npacts caused by such other fields and
projects to which the action being scrutinized wll add. Woning Qut door
Quwunci |, 147 IBLA 105, 109 (1998). Here, the increnental

8/ They also contend that BLMomtted nention of two pendi ng pi peline
proposals. As Appellants’ own Exhibit 16 shows, one of those proposals is
to be subjected to its own environnental anal ysis, and i n the absence of any
specific allegation or evidence relating to the nature and extent of
potential emissions associated wth the other proposed pipeline to counter
the conclusion that no Federal or Sate air quality standard has been
exceeded at Mxa Arch or any other natural gas field or unit wthin the
cuml ative inpact analysis area, we find no error in BLMs failure to

nention the pipeline.
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inpact of the Sagecoach Draw Lhit project is not expected to be signifi-
cant, and al though a noderatel y adverse short-termincrease in oxides of
nitrogen and particulates is anticipated, these wll decline to negligible
inpact as construction activities decline, and in any event such enissions
wll be subject to Gass 2 PDincrenents. (CHSat 38 119.) Mreover,
shoul d the Fontanel | e and Mxa Ach BS identify any further neasures to
mtigate cumil ative inpacts on air quality, or should VEIEQ ADQrequire
additional neasures, they also wll be inposed on Texaco. (RDat 13.) 9
Appel | ants have adduced not hi ng whi ch negates or controverts the determn-
ationthat air quality remains "generally excellent” (CHSat 37) inthe
cunul ative inpact analysis area, and that applicable air quality standards
have not been exceeded (CHS at 37-38). In the absence of such evi dence,
Appel l ants have failed to denonstrate a cunul ative or synergistic i npact
onair quality which would give rise to an obligation to consider the envi-
ronnental consequences of the Sagecoach Draw project wth those of any

ot her proposed project pending before the agency. Serra Gub v. K eppe,
427 US 390, 410 (1976); Southwest Resource Gouncil, 96 1BA 105, 121,
1.0 56, 65 (1987).

N/F and VWIC al so rai se an argunent regarding i nproper segnenting and
the obligation to conplete a regional B S before aut hori zi ng Texaco to pro-
ceed. The present case is not, because of the fact of other natural gas
devel opnent in Womng, |ike the "segnents of a proposed hi ghway, whi ch nust
be considered as part of one naj or federal devel opnent program|citation
omtted]." Natural Resources Defense Guncil v. Gilloway, 524 F 2d 79, 87-
88 (2d Ar. 1975). It cannot fairly be said that all the existing and
proposed projects and fiel ds i n southwestern Woming are so i nt er dependent
that it would be irrational or unwse to undertake one project if the other
projects were not also undertaken. . ncerned Gtizens for Responsibl e
Mning (Gn Reconsideration), 131 IBLA 257, 265-66 (1994), citing Thonas v.
Peterson, 753 F.2d 754, 758-59 (Sth Gr. 1985).

Wth respect to their legal argunents, N/ and VOC contend that "there
is noauthority for the proposition that postponenent of drilling activity
toconply wth N\BPAwould give rise to ataking." (SRat 31.) They
further argue that BLMshoul d have conducted an environnental anal y-
sis before issuing the leases involved in the Lhit, and that BLMfailed to
consi der a no-action alternative, having "relinqui shed" the ability to do so
by issuing the leases. (SRat 33-38.) In advancing this contention,
Appel | ants chal | enge BLM's reliance on the B g Sandy M and the B g Sandy
ol and gas leasing EA arguing that neither furnishes an adequate basis for
the RD (SRat 38-41.) To huttress their contentions, they have
submtted excerpts fromboth docunents as exhibits in Volune Il of their
pleadings. As aprelimnary natter, we observe that tieringis not only
permtted, it is encouraged "to elimnate repetitive discussions of the

9 The FHS for the Mxa Arch and Fontanelle w il include the S agecoach
Draw Proposed Aternative and Aternative A and wll al so include inpacts
on the Bridger, FHtzpatrick, and Popo Agie WIdernesses. (RDat 13.)
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sane i ssues and to focus on the actual issues ripe for decision at each
level of environmnental review" 40 CE R 8§ 1502.20; Southern Uah WI der-
ness Aliance (SUM), 124 IBA 162, 167-68 (1992). The issue therefore

is whether the MAP and the Leasing EA contain any data, analysis or findings
that are relevant to the Sagecoach DrawFH S such that tiering was

appropri ate.

Appel | ants dismss the MP on the ground that it |acks site-specific
leasing decisions. This argunent misses the nark. The Resource Manage-
nent Han (RWP) is the successor of the MP, 43 CF. R 8§ 1610.8, and it is
consi dered a naj or Federal action significantly affecting the quality of the
hunan envi ronnent, the approval of which therefore requires the preparation
of anBHS 43 CFER §81601.0-6. Both are |land use plans i n whi ch, anong
other things, "[a]llowabl e resource uses (either singly or in contination)
and related | evel s of production or use to be nai ntai ned" are desi gnat ed,

i ncl udi ng a deci sion whether and to what extent mneral leasing is to be
aloned. Ay MP or RWPis not, however, "a final inplenentati on decision on
actions which require further specific plans, process steps, or decisions
under specific provisions of lawand regulations.” 43 CEF R § 1601. 0
5(k)(2), final paragraph. Thus, an MPP or RW is not the docunent in which
any site-specific or individual |easing decisions woul d be nade.

An MP properly nay serve as the basis for decision-naking until it is
superceded by an RW, provided it is consistent wth the principles of
mul tipl e use and sustai ned yi el d, and was devel oped wth public parti ci pa-
tion and Governnent coordination, even if the public participation and
coordination did not occur in the nanner prescribed in 43 CF R 88 1610.2
and 1610.3 relative to RWPs. As initia environnental reviews for the
| easing, expl oration and proposed devel opnent of mineral resources were
conduct ed during the | and use pl anning process wth public participation,
and conformty wth the principles of miltiple use and sustai ned yi el d has
not been called into question (RDfor BS at 12), this claimis rejected.

As tothe Leasing EA NW s and VIC s chief conplaint is that it
projected oil and gas activity only through 1991, and that it wongy
anticipated a declineinoil and gas in the area after 1987 because of
increased interest in coal and sodium As they did wth respect to the MP,
Appel | ants perceive error inthe lack of "effort totie its sunmary
of possible inpacts to specific | ease areas, or to foreseeabl e devel opnent
of any particular lease or leases.” (SRat 41.) Hwever, the purpose of
the Leasi ng EA was to describe and anal yze the present and probabl e future
cuml ative inpacts of oil and gas exploration, devel opnent, and production
inthe Bg Sandy and Salt Wl | s Resource Areas, a region conpriSi ng appr ox-
intely 5mllion acres in 5 counties in southwestern Woning. Tentative
| and use deci sions pertaining to continued oil and gas | easi ng had been nade
earlier in 1987, and the Leasi ng EA was desi gned to provide the anal ysis to
be used in naking final decisions. The docunent was programmatic in nature
and expressly "[did] not anal yze specific well sites or other specific
practices," the stated prinary purpose being "to identify overall and
cumil ative inpacts of an assuned rate and type of devel opnent.” (Leasing EA
a 1, x. 22to SR)
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Regardl ess of whether BLMwas able to accuratel y foresee the turns
inthe tide of mnera devel opnent in sout hwestern Woning or not, the
inportant question is whether the basic data, analysis, or reasoning of
the EAretains any validity for any purpose useful to the S agecoach Oraw
BS Appellants bear the burden of denonstrating the particulars of wiy the
Leasing EAis obsolete, and to do so requires nore than noting that its
proj ections were not intended to go beyond 1991. |ndeed, N/ and V@C have
not articulated or provided anything that would lead us to find that the
cumul ative inpact anal ysis contained in the Leasing EAhas lost its legit-
inacy. Accordingly, it was entirely appropriate for BLMto tier to the doc-
unents in which the appropriateness of continued oil and gas | easing and the
ci rcunst ances under which it woul d continue were consi dered and anal yzed
wth public cooment and participation. SJUM supra.

Appel I ants' concern regarding the need to examne the cumul ative
inpacts fromall mneral and industrial activity over the coning decades
iswell-taken, and it is a concern shared by the Sate and by BLM | ndeed,
B.Mhas undertaken a regional assessnent in the formof the Sout hwest
Wonmng Resource Bval uation, which, anong other things, wll examne unan-
ticipated or unpredictable effects, including off-site inpacts; determne
the effectiveness of mtigation neasures; determne the status of estab-
lished threshold | evel s; and eval uate what is necessary to achieve or nain-
tain consistency wth the plans or prograns of Sate and | ocal gover nnent
and Native Anerican tribes. (FESat 17.) The Southwest Woning Resour ce
Bval uation seeks infornation that ultinately nay shed |ight on concl usi ons
or expectations set forthinthe HS but it is not, and does not purport to
be, a substitute for project- and site-specific environnental anal ysis, and
it does not negate the | and use pl anning and programmati c anal yses perfor ned
in connection wth the MAP and Leasi ng EA

Appel | ant s nonet hel ess argue that BLMshoul d have conducted an
environnental anal ysis before issuing the Sagecoach Draw Lhit | eases to
ensure that a no-action alternative could be considered. (SRat 33-38.)
SerraQub v. Peterson, 717 F 2d 1409, 1410, 1414 (D C Qr. 1983); onner
v. Burford, 836 F 2d 1521, 1526, 1530-31 (9th Gr. 1988); and Bob Mirshal |
Aliance v. tbdel, 852 F.2d 1223, 1227 (S9th Gr. 1988), are cited i n support
of the contention that an HS was required before the Lhit |eases coul d be
sold. These cases stand for the proposition that an environnental anal ysis
nust be conducted before a conpetitive oil and gas | ease is issued, unless
the Governnent retains the authority to preclude all surface-di sturbi ng
devel opnent .

[4 Inthe present case, however, BLManal yzed the envi ronnent al
consequences of continued mneral |easing before it issued the Lhit |eases.
The initial determnation regardi ng which public | ands were to be open to
mneral |easing was nade in the M, and this was subject to public conment.
S agecoach Drawwas anong the | ands designated for |easing, wth various
protective conditions and stipulations. Thereafter, the Leasi ng EA served
as the nechani smby whi ch envi ronnental consequences and cumil ative i npacts
of oil and gas leasing in the area were anal yzed and addi tional protective
neasures to ensure mninal inpacts were devel oped, and
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that anal ysis was conpl eted before any Lhit | ease was issued to Texaco.
(RDfor BSat 12, Appendix Eat 4-5 6-7; Aswer at 21-22.) Were B.Mhas
previousl y anal yzed the significant environnental consequences of nmineral
leasing, no site-specific HSis required prior to issuing an oil and gas
lease. lorado Environnental Galition, 142 IBLA 49, 52-53 (1997).
Moreover, Appel lants evidently neither conmented on the Leasi ng EA nor
protested i ssuance of Texaco' s |eases, and thus the tine for contesting

i ssuance of the | eases has | ong since passed. Southern Uah WI derness
Aliance, 122 IBLA 165, 172 (1992).

[5] S nce the | eases have been issued, absent a nondi scretionary
statutory prohibition against drilling, BBMcannot now deny the right to
drill and devel op the leasehold. Qnly Gngress can conpl etely prohibit
devel opnent activities. Véstern Gl orado Gngress, 130 | BLA 244, 248
(1994), citing Lhion Ol @. of Gliforniav. Mrton, 512 F 2d 743, 750-51
(9th @r. 1975). In such cases, BLMis required to fashion mtigation
strategies and nethods to reduce or elimnate adverse inpacts. Véstern
@l orado ngress, supra at 248; see also CHS at 28. In these circum
stances, a no-action alternative is not a viable alternative, although it
nay be included in the environnental anal ysis for conparative purposes.
nsequent |y, there was no "relinqui shrent” of the obligation to consider no
action in the sense urged by Appel | ants.

To the extent not stated herein, other argunents have been consi dered
and rej ected.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF.R 8 4.1, the Decision
appeal ed fromis affirned.

T Bitt Frice
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge
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